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HE STATF I
VS. !

R. KIZITO dpAiH
DR. AL ASSAN Lr S~SAY

R A. A. SA~DY
M~. D ARD BAI KAtARA

AND
DR. D RAMAN! CONTEH"

I
I I

I
I

I I

Counsel: I
R. S. FYNN for the Stat

i' .
Y. H. WI~LLf\MS for the 1S accused !

S.K. KOR.6~A and R. A. NY ANDER f~r tre 2nd accused
~. C. D. CO~Efor the 3r a cuse I I
E. A. MANLY.;.SPAIN for th 4th accused I .
E. N. B. NGA~Ur and A. B. s. SANGAFr :for the 5th accuser

I I IJUDGMENT bELIrVERED N THE 24TH D Y OF OCTOBER 2013
. I. I

1. The accused p~rsolns stand ha ged on a t~e1ty count indictment of th~
offencE5of mi~appropriation of Donor Funds c9ntrary to sectiFn 37 (1) of
the Anti-Co,rnuption Act, 2 0 , Act No. 12 lof 2008. Each accused is
charged ?eparately with fou cqunts. The C unrs are as follow~:

I
COUNT 1 !

Statement' of' Offence: I 'II .I . .

$, contrar~ tOrSection 37(1) of the Anti-M,isappropriation of Donor
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Corruption Act, No.12 of 2
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Particulars of iOffence:
: I

DR. KIZITO DA9H, being t
,I i

I

of Health and, Sa:nitation, on

October 2008, and 30th Dece
,

Area of the ~~pu?lic of Sierr
I! i

sum of Le4,368,OOO (FourII I

, I! !

Thousand ~eor~sr
I I,

. II'
COUNT 2 I!, I

i I I
Statement of :Offence :

i !
!

Misappropriation qf Donor Fu
I :

Corruption Act, N~.12 of 2008

Particulars o~ :Offence:
i i ! !

DR,' KIZ~:O, RA?H,being t
". , ··1 I, .

of' He~lth! anf! !Srnitation, on

April 2009 and, 3,oth June 20
, I I I

the Republic of bjerra Leone

Le4,368,OOO (~our Millibn T
! ' I

Leones).

I
I I

I I ~

e C;hief Medi I a' Officer at the Minist+
I

date unkno; n, between the 1st day oin

ber 2008, aJ Freetown in the Westerh

Leone mis9.PPI0pt1.9.teD0rlqt f~_nds in the

illion Three' Hundred and SiYy-Ei9ht

I
I I

i

s, contrary tt Section 37(1) of the Anti!"

I :
i '
!

e Chief Medicp' Officer at the ,Ministry

date unknowh, between the lS~ day of
I

, at Freetow1 in the Western 1~ea ,01
isappropriate onor Funds in thel sum 'of

I

ee Hundred nd Sixty-Eight Thousat1?



Ii.. '
I

I

COUNT 3

,

- - -' ;--rl
Statement of Offence:

Misappropriatipt"! of Donor F

Corruption Abt, ~0.12 of 200
! :

; !
i

ds, contrary t~ Section 37(1) oflthe Ant~-
I

Particulars of; Offence:
I

DR. KIZITO; d~OH, being
, 'I '

of Health' and Spnitatibn, 0

November 2010 land 30th Ma

of the Repub-licof Sierra Le,
I
I .

of Le7,894,4i66 (Seven Millio
I

Four Hundre?otld sixty-Six
. . I I', I

!

COUNT 4 ! I

I
e Chief Meii' al Officer at the ,Ministry -

a date unkn n, between the 1st day of, ,

h 2011, at 'Fr~1town in the Western Area

e misapproPT:te Donor Funds ,in the sum

Eight Hundrei and Ninety-Four Thousanp

ones). I I

Statement of Offence:
! I

MisapproP~iarioh lof Donor F

Corruption Act, No.12 of 200
!

ds, contrary t' Section 37(1) of Jhe Anti-
I . !

Particulars Qf Offence:
, I
DR. KIZITq DAOH, being

of Health at1d'Sanitation, 0
I

September 2Qi9and 30th N
: I I
I I

I ,! i
:. ~

e Chief Medital Officer at the Ministry

a date unkno~n, between the rt day of

ember 2010, ~ Freetown in thel Western



I

Area of the Re~~blicof Sierr Leonemisap9ropriateDonor FunfScinthe ..

sum of Le7,S!94,rt66 (Seven Million Eight I Hundred and Ninety-Four
II ' !' I I

Thousand Four Hyndred land si ty-Six Leones.
I I

i i I

I

i I

COUNT .!5 i I i

Statement of: Offence ~
. I '

Misappropriation! of Donor Fu

Corruption AGt, No.12 of 200

Particulars of Offence:
I I'

DR. ALHAS$(\N·IL. SESAY
! ' I

I' '

Ministry of Health and I Sani
I 'I I

day of October! ,200S and
. I

Western ,Arealoif the Republi
I I I I

Funds in the, sim of ILe4,3

Sixty-Eight Tho~sand Leones.

COVNT 6
I

Statement of! Offence:
I

MisapproPfiat;ioh pf Donor F

Corruption AFt,'No.12 o~ 200
I I I I
I •
I

I
s, contrary t Section 37(1) of the Anti~

,

eing the Director, Primary Heal~hCare,

tion, on a daitr unknown betwee~ the 1st

I I I

th December, 200S at Freetown in the
I '

of Sierra Le!onemisappropriat~d Donor
I

i

,000 (Four i illion Three Hun8red and!
I
I

I
I :
I '

ds, contrary t9 Section 37(1) of tlhe Anti-
I
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Particulars,of Offence :i
I. 'I I

DR. ALHASSAN I L. SESAY

Ministry of H;ealth and Sanit

of April 2009 and 30th June

the Republic of Sierra Leone

Le4,368,000 :GFour Million
I !

I

Leones). i: I
I

,
I '

I
! I '

COUNT 7 ::I:!
; 'II I

., i I i
Statement of! Oflfence :,

; i 'I I' '; ,I
. I t' 'I -

Misappropriat(oq of Donor F Section 37(1) of the Anti; ..

Corruption Act, No.12 of 200

,
I
I

Particulars ~f Offence: I I

DR. ALHAS~A~ L. SESA eing the Difector, Primary Health Car~,
r I

Ministry of H~alth and Sanit ion on a date, ~nknown between the 1st day
. ! I .'

of Septemb:e~ '2010 and 3 h November I 2010, at Freetown in the
j . I '

Western ~r~: 'of the Repu I c of Sierra Lfone misappropri~tf Donor

Funds in th", ~sut ofl re4, 6 ,000 (Four jilliOn Three' Hundred and

Sixty-Eight ifh~usand Leone ).
I

I I

I I
I i



, I

Statement of' Offence:
I

Misappropriation of Donor F n s, contrary to Section 37(1) of the Anti-
,

Corruption A'ct, No.12 of 2008

II !
Particul ars lt~ffence:

'Iii'
DR. ALHASSAN L. SESA

: !

Ministry of Heallth and Sanit

of November: 2btO and' 30th

, 'I '
Area of th'e· i~:epuplic ofl Sier

sum of Le5,803,267 (Five

Two Hundred and Sixty-Sev

'I

Statemetrlt df I Offence:
, ' '" I

Misappropri~t!io~ of Dqnor F
; I I

Corruption Ac:t, No.12 of 200
I

I !
Particulars at Offence:

, I I
I , I

MR. EDWARD BAI KAMA
I '

Ministry of Health and Sani

day of October 2008 and

Western Area of the Republi
, I ,I I

I

eing the Dil~ctor, Primary Health Care,

Ion on a datel unknown between t1e 1st day

arch 2011,' at Freetown- in' the Western

Leone misappl opriate Donor Fun~s in the

Eight Hhdred and Three Thousand

I

I I
'I

I I

I Iq Section 37(1) of the Anti-

, being the ptrmanent secretar~ at t,he

tion, on a da~~ unknown, between the 1st
I ! '

th December ,2008, at Freetown in the

of Sierra J~one misappropriated Donor
I t

I
I



,
i

Funds in the swm of Le4,3
I

,000 (Fouro. Million Three Hundred and.
I

Sixty-Eight Thousand Leones.
I

COUNT 10 I I i
! j .

Stat~~~nt __of ~8ffencE7:

Misappropriatip~ of Ddnor F n s, contrary 01 Section 37(1) of the ~nti-
, I
, I

Corruption Act, No.12 of 200
I
I

. I. I

I I

Particulars' ~f· ~ffence :j
I !

MR. EDWARD ;B(\I KAMA

Ministry of Health and San;

being the PETrmanent.Secretary at the
. h stion, on a date unknown, between tel

I . .
.; .

2009, at F~e~town in the Western Area
I

misappropriated Donor Funds in the sum
I

hree Hundr d and Sixty-Eight IThousand

day of April ?009 and 30th J n
~ i

of the Repu8li~ of Sierra Le n
I

of Le4,368,Oob (Four Millio
I

ILeones).
. I

I

COUNT 11: ! , I :

St(lteme~tl df :dffence : i
. I I .

Misappropriati!otil ?f Donor F n. 5, contrary to Section 37(1) of the Anfi-
I

Corruption Act, No.12 of 200

I
i

I
I
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, , I

. ii' IParticulars 'o.f Qffence: . -- - ---~- .-==.==,=-=-= o~-=-t -'--~ ...

MR," EDW~R[): :Brr K1MA" "being thJ~trmanent SecretarY at th:

Ministry of ~ealth and Sa It tron, on a dati unknown, betieen the ;1

day of Sep~e~ber 2010 an. oth Novemteri 2010, at Freetown in the

Western A~e~: of th~ Rep bl c ofSierrt~fone_tniSaPJ)roJlriate Dollor

Funds in the ~um of Le4, 6 ,000 (Fou~ 'lfillion Three Hundred and
ISixty-Eight Th'ousandLeon

,

COUNT 12:
I.'

j

- -: ~:

Statement iOt' Offence:
, ., I , 'I

I .' I
Misappropriation pf Don.or

: I
Corruption Act, No.12 of 20 8

; II '
: "I ;

Particulars of ,Offence:
.. I I

I
MR. EDWARD BAI KAM

< f
s, contrary t1 Section 37(1) of t1heAnt.i-

, I I I

I

I
being the P~rmanent Secretary at the

Ministry of Health and Sa it tion, on a dat~ unknown, between the 1st
I

day of November 2010 and at March 20~1,dt Freetown in the Western
, 'I I

Area of th!e ~epublic of 5 er a Leone mi appropriated Donor Funds in

the sum ot' LeV1894,466 (Sev n Million E\9ht Hundred" and Ninfy"Four

Thousand ~,out1'I-rlyndred,an Si ty-Six Leonel). !
I .

I . I I

I '
I I

I·



,
COUNT 13

I I I
Statement of I Offence:

! I

Misappropriqti!o~ of D9nor F
I '

Corruption Act, No.12 of 200

J_~_--r ----
I .
i

I
~ Section 37(1) of' the Anti-

i

I
-I-

i I

Particulars of Offence: 1, __ .. . d. __

Df<. DURAM~NI CONTE I being the pirector of - Hospital- and
. :

laboratory Services at the i istry of He Ith and Sanitation, on a date

unknown, b!e~we~~the 1st day f October 2 08 and 30thDecemblr2008, ...

at Freetown',.::n'!fhe W~ste n .Area of thel Republic of Sie:~aL~one

mJsapproprJar~d, Donor Fund In the sum o~ Le4,368,000 (FJur Millon
:, I I I

Three Hundred ~nd Si1ty-Ei h Thousand L fnes). I

I I ;

! I
i

I
I

I II .
Statement of, Offence: I '
Miisappropriatlolll of Donor F n s, contrary ~ Section 37(1) of the Antic

,

Corruption A,ct, No.12 of 200
I,i!

- , I: ,, . I , Ii i,' II .

Particulars ~fi 9~fence :i
I • : i j

DR. DURA~t~~ CONTE
. 'I

laboratory Services at, the
'I I
I !. I '

unknown, between the 1st d
!

I

I being the ~irector of Hoslpital ah~

istry of He It1hand Sanitation, Ion a dat~
!

30th June 2009:, atof April 2



Freetown 'In the Wester
I I I

misappropr:iaiti~d Donor Fu
: I

Three Hundre:.<iiand Sixty-

i

rea of the I Republic of'- Sierra Leone
I I

ds in the sum of Le4,368,OOO (four Million
i

t Thousand Le;ones).

; I

: i

! '!
COUNT 15 ': I

-_._.- ...-I I ~

il,
Statement Of •0tfence :

I i I' I I
' " I

Misappropriation iof Donor

-------1

ds, contrary~r-~~ction 37(1)O~~he Anti-
I f I

o . [
I

Corruption Act, No.12 of 2
- I'

I I
I

Particulars or Offence: 'I -", - ." I

D~. . DLJR~~!A-NI CaNT H being pirector of H9spital and
I I

laboratory Senvices6t the Mi istry of Haith and Sanitation, on q date

unknown, b¢t~een the 1st a of Septe ber 2010 and 30th November

2010, at Free:9wn in the es ern Area of t~e Republic of sie1ra Leone

mi:,approp~iat~! lonor Fun s in the sum of Le5,803,267 (Fiv~ Million

Eight hundred qnd THree Tvyo Hundred and Sixty-Se'(e,n
I I

Leones). I
I

COUNT 16

Statement .o~ rOffence:
, ·1

Misapproprjati~n of r:!>onor u ds, contrar t~ Section 37(1) of the ,Anti,-
, -!: il,. _,'

C0rruption Act" No.12 of 2



Particulars of ~Offence:
I !

DR. DURAM'f'N~ CONTEH, being the firector· of Hospital and

laboratory services at the Mi istry of Heal1h and Sanitation, T a date

unknown, betw;e~n! the 1st day 0 November 2 10 and 30th Marchi 2011, at
I

Freetown in the; Western rea of the
~. . I
! I

mi,sappropriatid 9onor Funds
I • I

Eight hundreq a~d Three T ousand Two Hundr.ed. _and

epublic of Sierra Leone--_ .... -' ..._--- ....._-- ._ .. _, .

I

Le5,803,267 (Five Million
I

Sixty-Seven ..._'. '

Leones).

I
I

COUNT 17:! I
'. I i

Statement of I Offence:

Misappropriati,o? 9f Donor Fun s, contrary t~ Section 37(1) of tre Anti-

Corruption Act, Np.12 of 2008.
. I
i I I

~ I I

Particulars of i OfWence:



!

COUNT 18 I I
. I' !, i '

Statement' of Offence:!
i ,:

Misappropriati;?~ of Donor Fu
I

Corruption A~tl, t:'lo.12of 200

I

s, contrary tO
I
Section 37(1) of, the Anti-

I : I
I

i--
Particulars df ~ffence: t-._-- .._...-.._...".

I .
I

DR. A.A. SANDY being th irector of ~uran Resources and::Nursing -.

Services, at tre' Ministry of ealth and Sdm;itation, on a date unknown,

between the 1st day of April 009 and 30t June 2009", at Freetown iri.

the Weste;n" :~r~a of the R public of Sierra Leone misapp)opriated

Donor fundsfin ~h~ sum ~f L 4 368,000 (FO~1Million Three Hundred a,n~

Sixty-Eight Thousand Leone. .
'I I 1

. ,.. ,

COUNT 19
., '.. .'

Statement cbf cDffence:

Misappropriation of Donor F n s, contrary ,t9 Section 37(1) of the Anti-
. I'
I !

Cqrruption Act, No.12 of 20

I
t 'I

PQrticular~ pf: 9?~fence:
,- I 1- I

". I ,! I

,DR. A.A. ~ANPY being th
! '

Services, at the Ministry 0

I

irector of *,u~an Resources and! Nursi,ng

ealth and sa~itation, on a date unknown,

2010 a~d 30th Novemb~r2010, at
I

/~~
~r.cECIGtt-----\ "f.')'x'" .J\ i..IA1E ./ j
~ .(I'~/,~ ;.;
'~~J.I;W

I '

between the i 1st day of Se



I I
i

Freetown in ,the Wester rea oL tte c~epublic aJ:c-Sierra~Leone~

ds in the SUi ofl Le5,803,267 (Five Million

T ousand Tyvo Hundred and Sixty-Seven

I

misappropr;iated Donor fu
I !Eight hundred and Thre
I I

Leones). i

COUNT 2~ I i I I
Statement, of! Offence: i

Misappropriation of Donor Fun

Corruption Act, No.12 of 2 08

S, contra~y tJ Section ;7(1)~ft!he An~i-
I
I

I

Particular~ of' Offence: I
I

DR. A.A.I SANDY being he irector ot Hu~an Resources and Nursing

Services, a~ the Ministry of ealth and sa1itation, on a date unknown,

b~tween tHe: 1st day of N~ ember, 2010 land 30th Marich 2011, at

Freetown i ,in :tte
,

'l'Veste n rea of +e Republic of ~ierrp Leone

misapprop,r;ia~edDonor t nds in the sur 0 Le5,803,267 (Five'Million

Eight hundred and Thre 1;-wo Hundred and Sixty-Sev.en

.Leones).

I

The original! 'indictment th t w s filed cqntaired 6 accused persons but
after the fst appearance, he rosecution, for good reasons, decided to
drop the charges against t e 3 d accuse~ in t~at indictment. The said 3rd

accused was accordingly di cha ged and the indictment renumbered in the
, !

manner it is now. I
i I I I

I I !



I

As customary to all anti-co ru tion matteirs, ithec,prosecut.ion, after,,-the
accused had taken their pIe ap lied pursuqnt :0 an instrument dated 26th

day of March 2013 and duly sig ed the Attor~ey General for this matter
to be tried Py judge alone i st ad of by j~dg~ and jury. The Court after
hearing Mr. iR. S. Fynn on t e s id applicationl granted the order for the <::

ma~t~r .to b~ tfie~ alone ra h~ than by jedg~ and jury. T~~ implication J
of this ISth6t I Sit both as rl unal of facts and law. To this end, I must

J ' ., ----- ·1 -------------- - -- -------
always bear ,in mi~d the und rlin ng cardinal principle that it is ther duty of
the prosec~t:ion i t,o prove th guilt of the accused pe1sonI beyond -
reasonable. tThqt ,t0e pro$e uti n bears this ,urden -throughout the trial
and if at thf etd 9f ihe ~a th re is any rou t created in my mind as ,t?
whether th~ aqcus,ed'a~e g i.lt or not, _t~at doubt must be r~solty~dl_in
favour of the accused; In w Ich case the ccused must be acquitted and
discharge. See.:the cases of ~ olmington Vs.QPP(1935) A C462; Kargbo
v. R (1968-69) ALR SL '

I
I must alsoi bear in mind t at hough th~ ac~used persons are charged
jointly (same: indictment, hey all Ifacr individual charges of
misappropriatio'r of Donor un s; this meansI that the evidence against
each accused must be con ide ed separa1tely' and against that accused
person only.:

I ,

I i I
. I I -- I. I

: I 'i I I ' I
As I have a'~~a~y s!ta~ed.,!t e a cused per40ns are e.achcharg~d with four
counts of mlsapprop~latlon of onor Fun1s. SectIon 37(1) under whi~h
the accused persons are ch rge provide thus: I

!

"0 person who being 0 em er or an officer or otherwise in the
Managem~nt lof an orgo izo 'on wheth~r kublic body or otherwise/
dishonestly afpropriafe 0 yth '9 whethe~ prpperty or otherwise/ which
has been 'donated to suc bo y in the 1amel or for the benefit of the
people of Sierra Leone or se tion thereof c~mmits an offence~".

I

Ii,

I



To prove irts case against the accusedbersons, the, prosecution called..
three witn~sses. One of he 1wo witnesses'ilisted on the' back of the
indictment w1asdispensed ith, hilst notices 1

1

or two additiinal witnesses
were filed., I i

I I I I 1

The first profecution wit ess 's Felix Lpnsa~aTejan-Kabba who is the
Chief Investigdtions Offic r a the Antil Corrruption Commission.He told

1 1 ....•.••. .. ... --- ...•.. - -. --_. - .-------

the court that he was the ead investigator into this matter and he came
to knowall the a¢cusedpe sons during the coqrseof'-investi'gat'ior-'of-this
matter. He said ~eisuper~i ed t e other !nvestigators who he.as~ignedto
obtain int~rview stbteme~ s fr m the accuse.~ person.>During the course
of the investigatibn the wit ess said I he Jerved vqrious notices Ito
institutions indudi'ng the Mini try of ~eal~h' and 'SanLtation for' th~
productiol'l of 90cuments hich he later analxsed.-The"":witnesstendered

, the ..foll,qwi:ngexhibits: "A1 9";" Bt-8"; \lei; "D1t7"; "EI-10"; "Fl-2"; "Gl-6'~,;
"Hl-32"; "Jl-15"; Kl-18"; 'Ll-1 "; "Ml-29"; "Nl-6"; "01-4"; "Pl-21" and
"QI-1T' 1 I I

ii' I 1 I-

. El$hibit;:A~-~ris ~ b\Jn Ie ~ 'documet~ c~~tci;ning amon~ others the
Req'uest fori iGAVI Fun s fr' supe'rvision/monitoring p'urposes, the
accompanying'budget "he p!ayment voucher ,showing
rec~ipts/disbursement 0 the funds; retirement documents, thle names
d~d sigria;t~r~so~f~heac~ se~ , nd the dfliver bles. ; r

'I' 'i I
Exhibits "\B1~8","IDI-T' : nd " 1-10" co~tain the same docu'ments as: itri

. exhibit \lAl-9". And exhi its" " and "Fl-2" re attachments to "D1-T'
and \lEl-l:0" respectively. . I' .;

I

Exhibits ;"Jl-15", Kl-18", 'Ll-1 ", "Ml-29" anq "Nl-6" are the respective
interview sltatements of he ac used. I '

I

I ! I,
I
! I
!



Exhibit "Gl-6// lis a letter 'th
TransparencYi 'GU,d! Acco~ntab I ty
Joseph Tecktt'qn'Kanu (P'N2).

!
I I

I I
Exhibit "Hl-32// is a documen titled "Audit Report - GAVI HSSl Grant,

I
Phase 1 2008. - 2011.//.

I
I

The witness; tol!d the court that all thel ~ccused persons with the
exception of the 3rd accuse admitted r~c,eiving and -sighing for the -_.
an)ounts stateo against their ames in exhibits "Al-9//; "Bl-8//; "C"; "and
"Fl-2". He sdid the 3rd ac u ed admitte~-I signing -and receiving- the.
amounts stated pgainst his na e in exhibits·tAl-9//and :'~B1:..8~':byt-denied
signing and: r-e-c:elivingthe amo ts against his name in exhibit "C//land "F1-
2/1. The wi~neSs!n1aintained t t by exhibits: "Al-9//, "B1-8//, "D~-7", and
"E1-10/l, the :a~C'-l?edw~re s posed to ha~ provided report~ of thTi~

the funds they rieceive~ for th said superv sbry exercises. ,
; . i

I 8. Under cross examination for re 1st accused; the witness said that his
I finding against the 1st accuse as that the 11rt accused received moneys

for supervision work in the rovinces bUf Idid. not provide proof of
utilizati9n of th,e fun~s.he ece.ived in. the form of rec~ipts and

! I retirement. The ~itness said h moneys mertll ioned in the .countsagainst
the, 1st accused! were budgete for by GAVI., When shown exhibit-"A4//, __
the witness sald the 1st colu n is marked "DSA. for the CMO (Chief

. . , ' I '
M,edical Officier)t and the sec d column is marked "DSA. for th¢ driver.
The witness pdrhitted that e driver' mentioned there'in is 6 public
officer witf'l :t~e, !"'inist'[Y of ealth and Sfnitation. The wiThess was
shown exhibit ',,~..q-B2/1 anq ask to read the ecommendation against the
hea.ding. "Budget I Execut.ion Internal co~tro'/l at page. 25.1 Fo~ the
aVOidance ofdowbt I Jvill re oduce the 'flevant portion of the said
recommendation hereunder: I : .

(I I .
, I



.. r I

, 111.:
I I

II •••••• The MQHS shall requi a standara procedure that all recipients, , ,
of advanct!(s (directoratet d. trict etc) p/iovide a technical activity
report with a :~.etail financ I 'quidation rrpo~ts including full supporting.
documentation (such as a fu I invoicest lisf with per diem recipients
including fhei); sign off n irming receipf: of per-diem and mission
orders wit~ p~oof of visit y the locatio1 t0a.velled tO/~upplie~ in.voic~s
for any e.xternal purchas s} to the HS6 /fInance' OffIcer wlthm tw.o

'f . . _ -- I 1""---' _..... - __..-
months after:: the activity. additionat aavances shall be given to' a
recipient IA~qf?the prior d nce has not been 'satisfactori{y I'lquidated'
and acc,oun'rfed,11orunder th s rpervision of tf(reDirector of Aina'nce:I~:.:.,.

, '1· I . ,

Exhibit "Hl~'3k,,1~~iCh! is ~ d af is dated _Iec~m.ber .7, 2012. ~h~n it ~as
put to PW1 that, Exhibit "H -32" was thE! first" document to mi:lK~-"
retire~ent .pf. funds by re ipi nts a req~:r~ment, the' witness said h~
wouldn,t ,know.as,he has not e any other tloqument wIth respect to that
requirementj A~ked further wether he hhdiseen a document predating
exhibit "Hl-3?/1 ;making retir m nt a requirkm nt, the witness answerEfdi!n
th~negative. i. .. :

put toPWl iln9~oSSexamina io b.yCounsellf9r the 1st accused and asked
some specifi'c questions. Anse Lngto specific questions asked by Counsel
for t.h~ 2n~ i,a~T~5ed,PWl s id neit~~r he inor h.iS c.olleague ~nvi:stigator
who Intervl~wl~~! the 2nd ac u ed vIsIted th dIstrIcts the 2nd

. accused
aUege..d to,.h.ave'r:isfted a~q s p ryised. PYV~al 0 admitted .that ,h~ did ,not
speak to Qr. Al11'arbin! r¢spe t f exhibit" 1 4/1 which is the retir~t1;1?tlt
made by the 2n? accused no did he also ask Dr. Amara about the af+~r
activity Rep~rt;the 2nd accus.d Hegedto hrV~ submitted to him. . .

Wi1h respect the 3rd accu e , PWl agr11edl with Counsel for the3r:d

accused that. the 3rd accu e. admitte.d re~eiving DSAs as stated i,n
Exhibits "Al-:9,i and "B1-8/1 b t denied 1lec~iving the amounts stated
against his~a~;, in exhibits 'C' and "Fl-2"'1 Pi1 also agreed with Counsel

! 17 I i ~/~?T~
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that the 2nd accJ~~q two signat es in e}(hibits,~Al79" and~:B1-8'Fr.e.~the -,
same whilst th1 ~,:i~1,atur~sin e. ibitS. 1I~1I,,,and~~'I:l;"211"are ~,ifferT~t from
each other and aJs~[from Itihose I exhibit Al 1 and B1-8. When shown
exhibit "B2", the: wl~ness admit d that what qS required by 2nd accused
was the submission' of a Report d not retire, ent of funds. The wjtnes~
said the 2nd accl.\sed submitted wo Reports to him on the 5th of March,
2013 which are e(xhibits \'P1-II a "Q1- ". PWl! said what wasg'iven to the
3rd accused wa?' q>SA and' nt 'furt-her i to- sayth-af--=during-- his
!;nvestigation, he ditJ not com across 'any""~~idence requiring~ ,the ""3r~

I [accused to make retirement 0 the DSA'he! received., On -the-' generdl '
I

quesTion of retirement of DSA, W1 said the retirement or not of DSA
! depends on the iiqstructions. I

I i
! ,

i.
Cro~s examinin·~ 0t"\ behalf of t 4th accusedf Mr.,G~ R. Cole aS~jd. PWl
whether he lor P~y~member of team wenl'to the provinces fo verify
the 4th aCCl'JSea:c1ia~m t1aT. he ent to the districts he state!dl in his
mtervlew statement; to wn/ch e PWl ans e[ed in the negative. Trr.
witness said he does not kno the differ~nlce between a DSA ancd
Imprest. The witness also s he does riot know the hierarchical
structure in the Ministry of He It and Sanitation.

l ' , i I
,.1.3. Asked by, Counsel,for t~e 5th A used Mr. A. iE.j Manly-Spain whether he
I I 9r his colleague investigators e ified the r,tirement made:~by the,5th

i I ?ccused to the :Di;rectorate in t Ministry of I Health and Sanitation, the
I witness, answeredi in the negati e When also psked whether he verified

that there is a ~et system throu which Reports and Receipts go ,through
at the Di:~ct~rc;xt~ 'a~ alleged y the. 5th

, accused, the" witnfsf. also
answered mI the hE}hqtlve.Thou h the wltnes

1
agreed with Counsel that

• 'I dl:l I . ~ Ithe respectl1ve am !u~ts gl,vent he 5th accuse were for supervis1ionof
Laboratories and ~ds8itals hie h w ver said he c uld not tell whether tr~'
5th accused gave imot;'leysto th ersons he rnentioned in ,his interview

I

statement. :



I

Under re-exatDi~a~ion, PW1 s Id.he could"not during~the courfe of~,hiso.~-
inv?stigotion fin~ I any Reports of supervisio I submitted by an1yof the"
accused persons. I He alFo sai the budget attached to each, of the
requests clearly f+ate what th money given to the accused wa~ for and
how it should b¢ sPfnt. .

:; i 'I I
li!!I~ I

Ii
i Ii • I

I 151; The next prosecutionf\.is Jose '-Teekmdrr-Kd u, Pe-rtnanent Secretaryt"ih- T '.

~:, the Ministry of ;Social Welf re,. Gender__a ! d Childr.en's_'Affairs. -Th~::. -
J\ evidence of PW2 i$ that he w Permanent ~cretarY'in the Ministry of·-.:

I

! I: Health and Sanitation from 20 1 to 2013. He isaid he is familiar with thr
I I! GAVI grant tq Si,erra Leone nd that duri1£ his tenure as Permanen~

I Secretary at ~he Ministry 0 Health and'jpanitation, "he~received· :-in~"""<:
, I I December, 201E a 'Draft Audit eport ofGAV4Grant for the-per,iod 2008"J ..

address the issue I raisep in t e document. ,e said the docum~nt came
with certain pr~pp~als ~r'i~cipal mo~gst ~hic i was for an invest~~a~ioni~o
be conducted qr !t~e frndrngs ntarned rn thn document. The frndrngs rn
the document 'I, h'e;1point1d ou relate to ~rdocumented expe1nditures
amounting to U~i$442,¢78, njustified dlfbursement amounting :t?

I US$556,487.00, o~ercharged ocurement e ~imated at US$100,872.0W
and diversion of Assets esti ated at US$ 13,386.00. He said in the

I meeting in which the 1st, 2nd a d 5th accused lpersons were present, the
Managers of thei two impleenting arms lof the Ministry i.e th~.
Dit~ec:torateof iPlamningand Inf rmation and ir,eExpanded Program,me b~
Immunization (~PI) were asked to provide th~ necessary answers to the
Audit Report F!in,dings.The co lusion of the~lmeeting, th~ witnyss went
on, :wasto get ~1I1p~rsons con~e ned to provid~ necessary docum~ntation~
for'the undocu~~nted expendlt res. I I'

, I I

. " I I '

16, The ~itness~saf:di ~,hat ~~ior to :~e arrival of: the GAVI Team, ~ second
meeting was heild, 'r whlc~ the ,2nd and 5th accused persons w~re also
pre.,sentand 'the purpose 10r th t secondmee1ing was for the Ministry t~

': ~ '".; I
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take a definiti~e pbsition to ex IJainto the GdlVL Team:the cirCltms.tances.,,;
relating to the di~crepancies. he witness s~id that during the w'rap-yp

" meeting with GAVI, they were informed the lamount unaccounted had qn
'I account of the, do~umentation pplied by the IDirectorate of Planning and
II Information and the Expande Programm.e qln Immunization (EPI) been

I reduced from IUS$1,143,OOO.O to US$523,3p3.00. The witness further
told the Courtljit was observe by the GAVI1puring the wrap-up meeting
that no docurDe~tation was rovfCfed fo'F's'upervisTon actrvitles~ fuel'
pur'chases and;'~r?ining, amon others. The witness-'also told·,the-- Court'·· ,
that he partic!ppfed in, t~ pervisionactiKities '-whilst he w~ '-Qt.the
Ministry but th<;ltl he Jas in .. ost the peri9f. relative the charges the
accused personiarJ facin~. On he question hdr he would know whether an
official had g9ne pinsupervisio activities,·th~ witness said there 'are' two'
ways a persot:'l.can know whet r an official ras gone on-assignment: ,(1)
the official's abs~nce from p t and (Z) the !back to office report thot
would normally be' submitted n the outco~e of the mission. On the
question as to ,whoshould sign r DSA as in rfhibit A4 (being taken as qn
example), the witness said in situation whel~ the team leader assumes

I i responsibility,! the team l,eade, should sign q:~t that for good accounti~g
practice the ,~~n~ficiary of a SA should Si~r and receive his DSA. The
wi~ness said he. did not know ether docutDentations required in respect
to i exhibit \\GJ~6" have been rovided and blso thqt he did j not know
whether the. fi.'.~\1.11findings of AVI, have 1canged from the POfition of
exhibit I\Gl-:6" Si~lc~he Ileftth Ministry of ,~qlth and Sanitatidn.:·

i ! I I, .' I ,

17. Answering qU~Si:\o!nspo~ed Mr. Yada f lIiams Counsel fo~ the 11~t
acc~s.ed, the iwit~~ss said th requirement ff. provide documentation I b,Y
recIpient of GAVI funds. was nly pr~scribed for the first time in the
Draft GAVI Audit Report of t December, 'zchz. He said further that he
did ?ot, see a?ything in wri 'g, making ,prqvi,sion of documentation. a
requirement prIor to the Draf AVI AUditR~port .

. I
II

i
I

:1

I

1 I
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J. Counsel for thei ?nd accused adopted~ thetrcoss-examination~ch)'
I I

accused on behqlf qf the tst acc sed.! !
i I I: I

: i
I '

th,e~-

20
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I

Responding to q,ues~ionsfrom c unsel for 3rd accused E. N. B. Ngakui, the
witness said by the time he w s transferred to the Ministry of Health
and Sanitation as Permanent Se retary, the 3 d accused had already beer
transferred to ;KoinaduguDistrict as' Di'strict' ~-edical-(Jfficer (DM~) an~
that exhibits rp"; and "Q" ha already ..bein. developed. ~.The wltnes1s
however said 1ha~ he did not know the,cirFumstances leading to the
development of: both exhibits y the Directorate of Human Resource of
the Ministry ofl Health. ,I

. I i ~: I ' !
, I : I r

Answering questloms from Cou sel for the th accused G. R. <tole, ~hf
witness said borh 1he Fin,ancial rders and th, Budget and Accoyntabil'it:r
Act make provisio~s for divil se vants to retir' per diem. No question was
asked by Counsel fpr the 5th ac sed. :

I
I

The third and last witness f r the prosetl tion is Lawrence Sawber
Caulker, the Deputy, Account.an General in th I.Office of the Accountant:-

1'1 General m the Mmlstry of Fma ce and Econo IC Development. The thrust
of his evidence! is !to show the ternal financ!pl management controls put
in place by government to ensur that public funds are properly accounted
for by whosoever: they are entr sted to, so that at the endofth1 day the
state (citizenrx) IlIIould not 10 . the benefitT that are supposed to be
derived from s4ch ~unds'IHe s Id funds are a9counted for by rej,rement;

i and that th,e r~16i,~emenf for tirement is f~r audit purposes ~o ensure
whether funds larelused properl or not. 'I ' 'I !

. I

I !

Under cross examination by Co
the witness said both the Gov
2005, Act No.3 of 2005 and

sel for the ls~laccused Mr. Yada Williams,
nment Budge1ing and Accountability Act
e Financial M?ragement Regulations 2007

I
I
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~:~~~:nf~:t r~:~~~t::n~rm;~as;~;~i:t~~~:L~~i~;t;~:~"~~~~~:;::e;
very well exist w~ere a perso performs ani, ssigned task but fails 'to
retire the funds given for that ask. On the i$rue of retirement of donor
funds, the witness:said the Go rnment Budgeting and Accoun.tability Act

I

, is not clear on the retireme of donor fu1ds. He furthered that ar
present, donor funds do not g through thej onsolidated fund and als9

I i that the Accoyntart-Generalh· -nothingto dt wTHi the GPoV:Lfunds:-1
I

i
, I

I 123. Answering questions from Cou el for the 2n~ accused, Mr. S. K. Koroma,' .
the witness said there is a dif rence between:an imprest and a p,erdiem,
describing an i~prest as a fixe amount given To a.person.for. a p~rticular~.._~_
activity andl a p~rJ'diem as a aily Subsisterce .Allowance._.(DISA).The· ..
~itness said hpw1~le~t1~t. th' requirement "if re.tire appl~esbbth ~o..an
Imprest and ai per! diem'.Pres d further, t witness said there IS lnf
regulation that s~ecifically st es that a pe[1diem must be retired. O?
the issue of punishment for fl u ing financial regulations, the witness saidl

I

failure to adhere to financi I att'ract .its own penalties ar
': provided for)t1 the specific st t

I
': i

24:1 Asked by counkel~or the 3rd a used Mr. E. N. B. Ngakui whether there is
. " '. . . I

I I a d!ffere~ce 9~tween a an im r st and a perj9iem; the witness answered
in the affirmati~e, stcitin~ tha n imprestis a Ilumpsum given to carry. out
many activities: whilst a pe diem is given for specific .ass!gnment>
stressing that ~~at is require ith respect to a per diem is to /rfPort on
the activity rt~e:'p!fljdiem is giv for. I ..;.. . ... .

• I ·1 I I 1 ' I I

i 'I: i I I

I I I' , I I
25~ In the absence qf, Counsel f the 4th acc~ ed, Mr. A. E; Manly-s~cnir

Cross examined for both the t and 5th accusrd and the only question he
asked'the witness was whethe he witness vyafaware of the charges th~

, accusedpersonsare facing to ich the witne 's answered in the negative~
,

I

tQ~~~"f~'- !
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THE PR05ECUTIONCASE AGAI ST THE ACCUSEIJ)' ,
'. ' '\' .]' ,. ,

If is ·the 'prosT~uti~n's ca$e th the accused.are guilty of the o~fences as
charged. Cou~s~11~ubmitted h. t the eVidentI e of the three witnessep
cal/.edby the, prb~ec~ti~n conc u .ively proved i s case.agait'l.stth~ accuse9;
It IS counsels supmlsslon tha he accused wIre at the tune relevant to
the charges they: are facing a I public OffiCi~lf serving with the MinistrY
of Health and Sanitation and Iso that thel ronies they are alleged t?

I have misappropriated was publ funds. The prpsecution's case is that the
I I 'I accused persons were on four j tances each 6'ven specific sums of mone~

I

for supervisory work in the ovinces. The tinoneys.that were given to
I

: I
f

G<
~"
51G~c I ~\ ..•'.>~ I 'I~)

'DA1E' ./ .~.

~\~~ll~

I
I I

I 1

1
' I

i I i I
Under re-ex~mi lation by pro e. uting counsIIR.-S;='Fynn/-the~=Witness-"~~i:d.
an imprest may j:ncludea per dl m and that t~e process he had explamed
in examination in chief relate to public fundl

27
I r

I '
I I I

After this wrt~elss, Prosecuti g Counsel soue~t the leave of the Court ~o
dispense witH daJling the wit e s from the .~nion Trust Bank whose nam,e
is 'listed on I the hack of t '---indicfmEmrWifh--defence counser'-not
objecting, th.e a~plication wa cCordinglyghnted.ConSequent'~Eonthis,
the prosecutlb~ ~Iyed ItSI cas """:-':t'Li'-'".' ';' '

I ' I
I I ' , II I .' ACCUS PUT TO ELE ON . . ',-~_.=:_c, ---,-

The accused. rerto'ns were pu ° their elec i~ln.after:.the opti6ns: openelJ :
to them were explained! to th . All the acc ~ed persons chose to re,ly,oh "
their interview statements t 'he Anti-C,0 jrjPtion Commi~sion and noneI
called any witness.

.,' .
Both' the p~osecuting and d fence Cou~sEI opted to file writter
submissions (addtesses) and ections werT given as to when to submi,t
suC;hwritten s~bmissio.ns (ad, r ?ses). !he lS~I'of October was fixed for
oral s,ubmissions(if any).

I
I

~9l
I

I ,
j I



I I
em comprised of DSAs for t emselves_'lb . ac~u.sectpers_Qn_s),their~_"~~'~,

drivers and/or other. personnel d also money or fuel:'-'According to the ! (
prosecution, the laccGsedwere n t only under ]n obligation to retire the
amount given to ith~m but also t provide end of activity Report to the

I

I Directorate of PI~nning and Information. The gravamen of the
'prosecution's case is that the ac used failed t1 retire the amounts given
I to them on each ~f the four 0 ~.asionsan~_~lro to__~_~~end ._~.~activi~··.··
I Reports .on, their ~upervisory/ onitoring trip,s to the·pro~inces .. The·:~·· .
prosecutIon s cafe yould be gle ned from· paragraph· 3Q- of --Its wrltten·_·-:;""·:
closing address \A(hi1hstates and I quote:' I.. ....: .': '.:. ..' .:..! :~.:;

\\The accused persons have no given an explanation of what they did
with that portidn Iof money UI. ich they received for the DSA/ of the
second person' il7~heir Direct rate nor wha1 tlJey·-didwith~themoney-·~c'-
they received. fon their 'drive's DSA nor·:thf,·money·fhey received for· ,-,."'..
fuel for the trip.. They expec that their wqrd that they went 'on the .
trip and super~/s~d should be ~ough. No! it lis not enough. Without an
explanation from them then al. of this money is still with them and the
circumstances clearly disclose dishonest misappropriation. 1/

31. i In paragraphs 41 and 42 the p osecution had this to say: 41 "This case
was never menely about whe her the accused visited the provincial

. I
districts to suprrv~se (which th y did not). It /15 more about whether the
accusedpersonf gave the mone they receivedtor the DSA to the rest of'
their team or ~imply kept it or themselves. It is about whether the
money receive~ 10r fuel was sp nt as was intended 1/42 "The eVidence is·
undeniable that ~he accused to k the money a~alleged (they admit having
done' so) and the icircuntstanc s of the taki '9 have been shown to be
altogether dlshl~ne~t(there bel '9 no other re I sonable exp~anationof. U(hy
senior officia/~ in fublic servic .WI'llwith sucr impunity avoid accounting
for funds). The accused it mu t therefore be concluded and without a
doubt mlsappropr/~ted the a ounts charged and they should each be
found gut'lty on every count acc rdingly.1/
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".: Ii ~:i THE CAS FOR -THE D EEhJ.CE ._ -lk"..~-<; I

As already pOi~t~1i out, :he ac used are eac 'charged (separat~ly) ~i~h
! four (4) count~ of!' Misappropri tion of Dono I Funds contrary to sectlor

37(1) of the A~C l1'ct, 2008. AI ough each del ence Counsel'submitted hiF
written final a~dressand mad additional ora,1submission, their defencf

i: is virtually the. sa(ne. I will in . he circum~ta1festherefore no: c~nsider

:! :~e~~:;~~:cec~:~~e:~~~"~e~~~~th~sh~~i~lr~~w~;~~~e:I~~;I:~~~~~~:~
:1 II i the DSAs mentioned in exhibit "C" and "Fl-~r-To ,this· end, I will- outlin~' ,-,

I i I I

I

1,1 the accused persons defence as follows: '.. -::.. .....: . .... ::0 I" .
II I

" i I I

:'! 'I i II i I
I 33. Fir~tly, that it: is, the respons ility of the prosecution to'pro,ve every

element of the:,o~fences with ich the accus~d perso~s ~re ch~~ged and. ..
that the prpo;fi:~hould be bey nd reasonabl -doubt. -That· ·thell accuse? .
have nqdut.)ft9':s~ablishi~h~ir . n9,cence;;ro.r his proposition/ co~nsel for

, the accused relteqi on th~ .caso.f WoO,(mmton v: DPP (1935) AC 4frf/
I Miller V Minisfer p. f Pensions (. 47.J 2 All ER f73 and The State: v: AI/te~.

Sesay & Ors ~nreported It is he submissio lof counsel for the accuse?
(collectively) that' the prosec t.ion has failffd to adduce evidence t9

:; establish the g.uilt of .each of the accused r~n.respect of each of thrl
( counts with whi,ch the accused rsons,are ch 'r.gedseparately. .

,:1 I , '

, 341: Secondly,that iWh~teach of t e accused (on each of the four separat~
! oc~~a~ions)rec~fved from the.. rectorate of ~Ianning and Informqtion at

the: Ministry of; Health and Sa itation was a I~SAandnotimprest. That
the accused were not bound b any law whatsoever to retire the DSA
t~~y'rece.ived ~siit~at was mea for their daily subsistenc.e whil,t in thT
field: The 1 d~f~~ce argued thot the G vernment· B'udge~lng an<;1.,
Ac~ountabi/jitY~9~1 of 20?5, an the Financial anagement Regulations, of
2007 do not apply to DSAs but ather to impr StS.:i Ii

. . ! I
, I

I' I35,. Finally, that each of the accu ed performe the duty for which they
II received the •DS~ (as they respectively .claim in their i(lte~~~1

I ! : 25 (~0~:'10'
. 'i I 5151\'- --- r I -/. ~I, I I)
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statements;. that' h is the d ..y of the_,-pr~' ecution .to__-,-djsprdve-ethat ,.-
assertion by E1ach,of the acc ed persons; I n assignment ,the defen~e
forcefully submitte,d the prose tion woefully ailed to do. i !

I . I

I

ds of defencJ! stated above, Colunsel fo~
that the' Sr accused in, his. ]intervie~
e did--'not-:-si n -nor -receive-the amo'tlnt
bits lie". and '11.-2:'1" a~ issue~,cou~seLfot
ACC faded i1~ investigate ,and, disprove.
n to the 3rd aocused on the two occasions
and signed fbr the same was for the,
d "Q" I : ., t th' '3rd ' "... Id'; ~n.aj,~.lgn:en,., e > recuse .

I
I

I

36., In addition,to ~irye:common gro
I the 3rd accused Ipointed out

statement told trye Ae~ that
1 stated against, hisl name on ex

the 3rd accused submitted th
I

A/S9 that, the qSA that was gi
he admitted t;q have receive

i

preparation oif' E1*hibits "P"
dutifully carried 4ut .

• • ; ,! I
, : 1

': I
I , I.

37~ For all the ab,oye reasons, th defence colle~tively submitted that the
prosecution has failed to pro its case ag1inst each of'the accused
pers~ns, which; ::h~refore enti I the accused persons (all of th~m) to bT

, acquitted and d:llfcharged of th offences char: ed. I

I I HE LAW
, I 1 I

38.'1 The accused 'are all charge with the 0 I ence of misappropriafiotil
contrary to seytion 37(1). 5 cion 36 (2) aefines Misappropriation ,as
follows: :

I

I
I ; 'I' ,

! i
I

II A Person tn,isa/?p(opriate pub' revenue, pubfc funds ..or prope1ty if he,
I willfully cotTlmif;s;dr act" whe er by himse{fJ ,with or through lanother

j person, by which a public Ibody i deprived of ny revenue, funds or other
I financial interest or property longing or due 0 that public body. II .; I

I '



19. The online fre~ iDictionary d ines misapprf~riatjQ~S "the, intentlonil/.
illegal use of t.he, property or nds of anothef' for one sown use!or other.
unauthorized purpose particul r y by a public officiaL"

, , I I I

I ! : : ;i :

40. To prove theloffence of mis propriation,ltlhe prosecution must prov,e .
that the accL1sed dishonestly ppropriated ~6 himself. or to his benefit-.

I I

public money, 'fonds and/or pr erty with--the-1re-solt~hat th-e~pobl-i'c-b-odr··-
is deprived of, s~ch revenue, f ds or properr~ orit benefit. Thps the twp.
elements that: thf prosecutio ust prove· a~T theappropriatiqn and--th:e-.::--
dishonesty. I~ a number of d ided cases ~irhin our jurisdiction, it ha,s

! been held that ro constitute i appropriatioT,jthe act or acts which ctlljJS~
the deprivationi must be wi/lfu, hat the a'ccused must ·have actedA~irlfi.Jlty ... :
whether by hims~lf or throu anothercpers,on and :that<the,-ac"ts- must,-
have result~d' in the public bo being depri~~d of· the revenue; ,~unds. or
financial inter:e~tl_ of prop ty the accu' ed is alleged to have
misappropriatfd. :-1'ee Thf Sf vs. Franc/1 ohamed Fofanah Kome~ ~
Anor, unreported 2011.

I

41. Therefore to iground a convic n for misap~rtpriation, it must be proveti
firstly that the accused was i charge of o~ e;ntrusted with public funds,
revenue of prqperty and sec dly that he u1sed the said pU91ic fundi'
revenue or _p:qp?rt~ eith~r 0 himself or . or an ;authorize~ purposi'
Where !he p~os1cutlon fads 0 prove these t 0 elements, thep the cas~:
must fall.!! __ . ,

I
I 'I ,

I I I I
42. The two facts ithat are not n contention In Ithis case are (1) that the

GAVI Funds are I public fund nd (2) that all the accused perfons are
., public offic~r: y,hin themea i 9 of the ACf Act, 2008. I .",

43, This case re){ol~e~ on t~e q e tion whether or not what each' of thEf'
accused person$' received on t e four separare occasions they receivb~
moneys from ,the Directorate 0 Planning and Information for supervision

I



! I

I
I

I
purposes in the'pro\finces were SAs or Itnp-~elts at1cL-whethe~tb-ey wet:'£.,~

I under an obligati~n ir law to ret e such DSAs pr Imprests. 1 . 'II . ; "f,

I ' : II "
I I'"

I ' :! I, i
44. It is the prose:cu~ion's ,submi ion that wh9t all the accused persqn1s
I received were imprests, hence h~i: obligatioln to ret!re a~d sUbmit. en~

of activity Repollt ,for each sup VISIonundert(lken. It IS the prosecutIons
further submiss/or jthateven itheam'olJnts~are said to b-~-D-Sks, the'
accused were stii" :uTder an obli tion to retir5~" SAs that were m~ant for
their drivers and other ~erso el in their rl spective teams .. That -t~F'

~, failure to retir~ a~d to explai whether th~lir respective drivers anp
other personnel' received the D.SAS sugg~Lst that ...th.ey di~h.on~\stly .
appropriated the amounts they celved and.s,~ned.·for.as ·mexhlblts- Al,... - ...
9" "Bl-8" "e" 'd·"Fl-2" ...an. I .''0 r' -.-' --..

.• :. ! .,
I : i I
' I 'I
I .1 j .'

5. The case fqr tih~ pefence on
persons rec?ived' ilfl'all the fou
accused who admifrted td have,

I ' DSAs and not irnprests and a
retire the said ~S,As.

Ii! I' ,I ,

I
46~ The question npw i1,was lit D

each of the four occasions they
Planning and Information? Th
exhibits "A to F~'inclusive. In. ,

th~se 'exhibits,! lit i? clearly st
I ! !

I were to receivei were DSA an
• ! • I
I stated that the a,ccusedwere t
I : I '

;: I '
,7. The next question ~ needl to ad
I bound to retire the .DSAs they

I ! I
and also the amount for the fu

I I

I 'I'

I I
I
I

I

e other hand is that what the I accused
occasions (With the exception of the 3rd

eceived mon~ys on two occasions) w~rf
such they Wire under no obligation to

I ,

I [I

that the'aJ used persons received or
eceived moni) s from the Directorate Of'
answer to tpis could be found- in the'

I.

e Budget EstImate attached to each of
ed that whdt the accused and drivers
fuel for trahlsportation .. Nowhere.' is it
eceive impreffs for their superiisions. +

I

ess is wheth~r or not the accu~ed w~re
celved for t~emselves and their drlver~
for each of the supervision trips to the

i I
28 \



D I h' . II, 'cL d' t b' + .provinces. A ~A~xcept w.er It 1s-_e2(.pre~srrp~ovi e 'i=~~~O--~:S.~ Jec.I--'_L~,
" of retirement, ,What is subjec to retire IS an Imprest which IS a bulk' ....

I I I
amount given for; an activity( s). DSA as IThe name implies is Daily

:! Subsistence AII~wance and is a amount calcu ~ted on category basis per
night and how': a recipient sp nds his ,DSA I js of ,no _consequence or

I importance to t:he institution g ing it as long!as the recipient Prrforms
the activity(ti~7)l f~c whic~ ,it i ~!v~,~~Th_u?~_tt_is un~~!_h~~,!,_~bl~__I(exc~P!.
where it is expre~~ly provided to ask a reCtOient of a DSA to! provide
receipts in thelf.p~f of r~tire nt as.to··the' ood .heate·,~~the:~ate~ a~~-"
beer he bought land the acco odatloti-·:he occupied durmgh'$ trip ,ito .
perform the :actl~ity(ties) f which the /IDSA is given. ~ven the
recommendation ill the D~aft A dit Report thpr the prosecution is relying
on, does not say that DSAs sh Id be retireGlJI will for clarity 'purposes": '--"

I reproduce aga.i~it~e said recom endation: ·-f.':. - -- ... ' .,: 00.-- ----" ,.0_

I

i I I

i : \\ The MOHS shall require as a tandard proc1dure that all recipients of
i I advances (direc.,torate, distric etc) pro videI f technical activity report

wit*! a detat!! financial liqui tion reportf. including full supporting
documentation '(such as a fu invoices, list with per diem recipients

I ,

I including their, sig(7off confir I '9 receipt oflper diem and missiol(lorders
.. with proof qf!vrsftiby the loc on travelled1tb, supplier invoicesl for any

external pUfichdsJs2to the H. Finance OffiCrr within two months after
the activity. No,q~ditionJI ad a ces shall be tven to a recipient in ca~T
the prior advan~ejhas not bee atisfactorl'ly11tr;uidatedandac;Junted fOil

under the sup~rvlriono~ the Dr ctor of Finarqe;; , .. I . .

I I I

148.' There is now~e,r~ in any of h exhibits te1dered by- the prosecution
whe~e an~ of ~he accused pers s was requir~dl to retire the amount·give~
to him, hiS driver and/or othe personnel. Wh~t was required of each of

i II .. them a~cording to the exhibi s relied on ~Y1t~e prosecution was end of
I sup~rvlslon Re80rt which m s be submltreld to the Directorate of

I I Planning and tnr9rma:ion wit i a given de?~/ine. I hold t~at even the
amount that vyar!prov,ded for e ch of the tr'lJS to the provinces ,was not

,I ' J I
.. . 29 /5£-::=:==1~>=1~~
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49.
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!

subject to r_etirement as the a _Dunt _was noti_paid=fronLarLj~pre_st=hut
rather is was al f:ixed sum cal ul ted on the ml"age'to be covered by the
team during ~ac~ supelvision e ercise. Had t~e fuel for eachl trip been
paid for froni ani imprest in t e possession f I each of the accused, then
each of the Qcc~ised would h ve been under a Iduty to retire the imprest
provided and to I provide rec ip s for the purchase' of fuel by each of
them. I must however state ha in exhibits A (A6),-D (D4-7) anT F (F6--
10) there are r;eceipts of fu r-- purchases dtt<ichecfto them though---the
~rosecution d,id rotlstate whi. h .ccused SUbrni~ted.,which.receiPt~S}and'. it.::-:.
ISnot for me ,or:ihEicourt1to I q Ire as to w10 ~rovldedsuch receipts.'::::'"

i ' I .
The prosecut!ion's contention's hat accusea persons (each and everyone
of them) did I not carry out t e ctivity f6nW~ich-edch of them rec~-iveq
DSAs for hims~lf I his driver an or other-per~onn-el for: each ofthe-foulf
occasions theYlwere to have on to the proyinlceS to do superyision workl.
It is the prqs¢~ution's stron rgument t¥t ince each of the accused
failed to sUblnit'~nend!of ac ivi y Report, trot each of them did not go tel
the provinces a~d each the ef re misapprfpriated the amount given to
him:on each occ~sion and tha e ch and everyone of them is guilty of the
offences with wbich he is ch rg d.

~: iI~v:;~~; iii;J~~i~;~;J~ toi~ ~~O:~~h~: I:;~:;::~~U:~~etnOc:~:V:r:~:
every element of the offenc c arged. Thel aCCfused:is under,no obligation
(except in stirict liability off nc s and whe~e ii is so provided by the ActJ
to - establish. his innocence. 5 e Woo/mingt~n v. DPP supra. As the
prosecution ha~ alleged th tach of th~ afcused did n.ot go to thJ-
provinces to! do! supervisory 0 k, it was thertfore -the responsibility ofe

! I ' I
the prosecuti9n/ to prove t t he accuse, did not go the provinces o~
each of thel oCfasion Ith.ey ec ived mone s ~or supervision ~ork. This
could have beer done by Iii g witness s 'Irom each of the hospital
alleged to have: been visite b each of thEt accused to disprove the
allegation by th~ accused th t t e visited such ,hospitals. Even the, drivers

;' I
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, that were all~g'e* to have tak n.he accus.e_~.pehQtl~Qnthelr.Yc\rious,tr,ips
, to the provinces were not c II d by the 'p[o~ecution to prove' that thE7
: accused persons'did not go 0 he provinces !as they have alleged. The

drivers, one !?Jouldexpect wo Id have been abl~ to tell the court whether
, or not each of ~he accused p r ons went td tHe provinces on supervision.

The fai lure by tre prosecuti n 0 call witnesses to disprove the accused
allegations tf;lOtitrey went a d~uperVi~,~_~j~e, v~~ious di~.!~!.~t:.~os.~itals
they were a~sigt;1<fdlto is fat I 0 the prosecution's case. In the I case of
The State Vs. ~nit1 J. Kaf(1aa u ~eported;.b ~p'I!n~del ivered o~~tre 10·of
July 2013, J~st/.ce 0. A. Raul rei Ing on the'au1hor.lty of the cases of FC?x '
v. Police 12 WACA ,215, Awo ile v. sotunbo I(19t86) 3 NWLR (PT, 29) 471~,
NSC (Nig) Ltd V Inns-Palm r 992) INWLR I(PT. 218) 422 and Gbor v.
Rivers Statf i Plousing and r erty Dev€floAment· -Authoritr (1997)- R '
NWLR (PT. 521})425 opined nd quote: 1\ WI err -there-Is a 'failyre,to colt d .'
witness whose e,y,idenc$is vit I t the dete mj~ation of an issue there-is'4
prescription in Ipw that if he ha been call d ~e would have corroborated

I the claim of t7e accused. n ther wor9s if he had been called, hi~
evidence would htaveworked st the party 1ho failed to call him."

I I

The prosecutioh has place uch emphdsis I on each of the accused
I '

person's failurel iro submit nd of activitT1 R port on each of t~e four
occasions they 911k~edlywen to the provinces as proof that they did not
go to the p~ovihc'eson s~pe vis on. Even.__if fo a moment I assuh1ethat
each accused p~rsoh did not su mit an endlof ctivity Report Jor each pt
the four visits ,they each ad to the provi ces; this is not"conclusive
evidence thot: they, actually id not go to the Iprovinces on sypervision. ]
find comfor~ [in,this in the vid nee of PW2 ~ho said that alperson may,

, very well perfbrm an assi ned activity ~aSI} butfciiled 110 submit a '
Report. Thu~ it i.~.,snot kuffic ~nt fo: the prf~.e ution to rei: .onthe failure
alone of thej acqused to sub It t elr respe~tlv end of actIvity Reports t9
ground co~vjction; the prose uti n must i~ ~dd~tion to this prove that the
accused did notiiactually car 0 t the actlvlltY(les).

I

I

I •
I

I
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:n this case How~ver, each of t e aecused p'erPsons=-had'i'someth+ngto say.::-;.:;'
, I I

with the requirement to subm t an end of activity Report: the 1st accused ,~
said it was nbt his responsi il ty to submit a Report but that of the
Project Manager" the 2nd and t accused said they submitted Reports to
the Directora,t~ Planning and formation, th1 3rd accusedsai9 the DSA
giv~n to him wa~ [to conduct a t aining needs afsessment and tO

I
develop a

Tra'ining PoliCjY:(~?<hibits P ,g~ndt e J 4th .pcc,useq s,aid ~.that_a~ __'
Permanent Seicre~ary he was in harge of t e IDoctors and Managers! who
provided the it~cihnical super ision and mon tqring' and his- resP9nsibility
was to ensure that they ex c ted those, teF'hnical: -fun'ctions "p,roperly.:-

, I . I
According to the laccusEfd p r ons, this wai what each of them was
required to do as per exhibit A" "BII "CII '1'n1"DII

• Regrettably for the
prosecuti~n, re,it:her the Dir c or of the, D~re.ctorate: :of· Planning - and-,
Information -t]'Qrla member 0 taff of' that i DIrectorate was called to
disprove the assertion of eac 0 the accused.)No witness and no evidence
was also led I to I disprove ex i its "plI and "QII which the 3rd accused
submitted to the ACC as his R ports for the two occasions he receive<tl

I , ,

DSAs as not t'hr Reports requ r d from him. 'I i

I '
i ;1 I t I153. The successf~1 !prosecurion 0 a y case dep nqis on the evidence adduced

to prove evetly .~e~ementof th ffence cha ged. Where-the pro?ecUltlion-;
fails to adduce e'yidence to e t blish the gu1ilt of an accused perfon, the:
~ourt has no al~eb1ative ~ut 0 cquit .and diSjh~rge ~~e:;acc~sedi' In t~iS ;.
rnstant case, I holg that the r secutlon har 1alled to establish -the guilt,

I I of each of th;e p~clJsed perso s beyond rearorable doubt on each of the
I counts chargrd. i The result 0 this is th t the accused, persons are

accordingly acquitted and disc rged. :. ' ,
I I

. i' ; I . I [,'
1
54.! Counsel for tre qccused all a k d for cost tlo fe awarded to the accused

I persons pursu'arltto section 1 8 of the ACC ACf, 2008. That section is not
, inserted in t~e: Act for nothi 9 though it is 0 be used rathe7 sparingly

depending on it~e circumstanc s of the case in question. This section is to
I Ii I

I ,
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e applied wh~re taking ever thing: into=-co~s~deration the,-=-pr-osecution-+i-;:.-

I "

seems to be malidous; that is, in cases wherE1 the evidence is' so tenuous"
that a careful 'a1alysis of the ame would havf dissuaded the p~osecutor
from pressing for Icharges. I h Id that in thi~1case, if careful a~alysis of
the evidence befo~e the IACC h d been carrieW out, the Commission woul,d

I have realized t~at! it had no ch nce of succes11 in pressing charge~ against
the accu~ed p~rson. Though t e ~~cused .._~~~~ns t1l.~'ibe r~i~~ta.!ed in
their previous posi:tions, nevert eless they have incurred loss in providing
for their defenf~ and they ave also suffered "loss' of selfl 'esteem '
notwithstanding their acquittal In the circu stancetherefore:I::hereby- ..
award costs, to, eadh of tbe ac sed, such co~ s to be taxed and! paid out
of the Consolidate;d Fund as pr vided for by I ection 138 of the Ace A~r,
2008.' _..__. . '

............. ,····· ..····~..····i···········-·~···········
,I HO,N, JUSTICE ABDULAI H. HARM J.
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